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continue to own the Requisite Percent at all times between the date of the Special Meeting 

Request and the date of the applicable special meeting. 



 

 -4- 

 

will be considered together only if each such Special Meeting Request (x) identifies 

substantially the same purpose or purposes of the special meeting and substantially 

the same matters proposed to be acted on at the special meeting (in each case as 

determined in good faith by the Board of Directors), and (y) has been dated and 

received by the Secretary within sixty days of the earliest dated Special Meeting 

Request. If the record holder is not the signatory to the Special Meeting Request, 

such Special Meeting Request will not be valid unless documentary evidence is 

supplied to the Secretary at the time of receipt of such Special Meeting Request (or 

within ten business days thereafter) of such signatory’s authority to execute the 

Special Meeting Request on behalf of the record holder. Any requesting 

shareholder may revoke his, her or its Special Meeting Request at any time by 

written revocation received by the Secretary at the principal executive office of the 

Company; provided, however, that if following such revocation (or any deemed 

revocation pursuant to clause (b)(i)(2) above), the unrevoked valid Special Meeting 

Requests represent in the aggregate less than the Requisite Percent, there shall be 

no requirement to hold a special meeting and the Board of Directors, in its 

discretion, may cancel the Shareholder Requested Special Meeting. The first date 

on which unrevoked valid Special Meeting Requests constituting not less than the 

Requisite Percent shall have been received by the Company is referred to herein as 

the “Request Receipt Date”. 

(ii) A Special Meeting Request shall not be valid if: 

(1) the Special Meeting Request does not comply with this Section 

3(b) or Section 8(d) of this Article II; 

(2) the Special Meeting Request relates to an item of business that 

is not a proper subject for shareholder action under applicable law, rule or 

regulation; 

(3) the Special Meeting Request was made in a manner that 

involved a violation of Regulation 14A under the Securities Exchange Act 

of 1934, as amended (the “Exchange Act”) or other applicable law; 

 

(4) the Request Receipt Date is during the period commencing 

ninety days prior to the first anniversary of the date of the immediately 

preceding annual meeting and ending on the date of the next annual 

meeting; 

(5) the purpose specified in the Special Meeting Request is not the 

nomination, election or removal of directors and an identical or 

substantially similar item (as determined in good faith by the Board of 

Directors, a “Similar Item”) was presented at any meeting of shareholders 

held within the twelve months prior to the Request Receipt Date; 

(6) the purpose specified in the Special Meeting Request is the 

election or removal of directors and a Similar Item was presented at any 
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meeting of shareholders held within one hundred and twenty days prior to 

the Request Receipt Date (and, for purposes of this clause (6), the election 

or removal of directors shall be deemed a Similar Item with respect to all 

items of business involving the election or removal of directors, changing 

the size of the Board of Directors and the filling of vacancies and/or newly 

created directorships resulting from any increase in the authorized number 

of directors); or 

(7) a Similar Item is included in the Company’s notice as an item of 

business to be brought before a shareholder meeting that has been called but 

not yet held or that is called for a date within ninety days of the Request 

Receipt Date. 

(iii) A Shareholder Requested Special Meeting shall be held at such date 

and time as may be fixed by the Board of Directors; provided, however, that the 

Shareholder Requested Special Meeting shall be called for a date not more than 

ninety days after the Request Receipt Date (or, in the case of any litigation related 

to the validity of the Special Meeting Request, ninety days after the final, non-

appealable resolution of such litigation). 

(iv) Business transacted at any Shareholder Requested Special Meeting 
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shall be given not less than ten (10) nor more than sixty (60) days prior to the date of the meeting. 

Such notice shall be deemed given: (i) if mailed, when deposited in the United States mail, postage 

prepaid, directed to each shareholder at such shareholder’s address as it appears on the records of 

the Company; (ii) if sent by electronic mail, when delivered to an electronic mail address at which 

the shareholder has consented to receive such notice; and (iii) if posted on an electronic network 

together with a separate notice to the shareholder of such specific posting, upon the later to occur 

of (A) such posting and (B) the giving of such separate notice of such posting. It shall be the duty 

of the Secretary to give written notice of the annual meeting, and of each special meeting when 

requested so to do by the Board of Directors or as provided in Section 3(b) of this Article II. Any 

shareholder may waive in writing any notice required to be given by law or under these By-Laws 

and by attendance or voting at any meeting without protesting the lack of proper notice shall be 

deemed to have waived notice thereof. Notice shall be deemed to have been given to all 

shareholders of record who share an address if notice is given in accordance with the 

“householding” rules set forth in Rule 14a-3(e) under the Exchange Act and Section 233 of the 

Delaware General Corporation Law (the “DGCL”). 

Section 5. Shareholder List. A complete list of the shareholders entitled to vote at each 

meeting of shareholders, arranged in alphabetical order, with the address of each and the number 

of voting shares held by each, shall be prepared by or at the instance of the Secretary no later than 

the tenth day before each meeting. Such list shall be open to the examination of any shareholder 

for any purpose germane to the meeting for a period of ten (10) days ending on the day before the 
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voted or acted upon after three (3) years from its date, unless the proxy provides for a 

longer period. A shareholder may authorize another person or persons to act for such 

shareholder as proxy by executing a writing authorizing such person or persons to act for 

such shareholder as proxy or by transmitting or authorizing the transmission of an 

electronic transmission to the person who will be the holder of the proxy or to a proxy 

solicitation firm, proxy support service organization or like agent duly authorized by the 

person who will be the holder of the proxy to receive such transmission, provided that any 

such electronic transmission must either set forth or be submitted with information from 

which it can be determined that the electronic transmission was authorized by the 

shareholder. 

Section 7. Quorum, Adjournments and Postponements. Except as may otherwise be 

required by law or by the Restated Certificate of Incorporation or by these By-Laws, the holders 

of a majority of the shares entitled to vot



 

 -8- 

 

(b) For any matter to be brought properly before any annual meeting of 

shareholders, the matter must be (i) specified in the notice of the annual  meeting given by 

or at the direction of the Board of Directors, (ii) otherwise brought before the annual 

meeting by or at the direction of the Board of Directors, (iii) brought before the annual 

meeting by a shareholder who (1) is a shareholder of record of the Company on the date 

the notice provided for in this Section 8 is received by the Secretary of the Company; (2) 

is entitled to vote at the annual meeting of shareholders on such matter; (3) complies with 

the procedures set forth in this Section 8; and (4) timely delivers notice thereof (the 

“Shareholder Notice”) in proper written form to the Secretary of the Company pursuant to 

this Section 8 or (iv) brought pursuant to Section 11 of this Article II. In addition to any 

other requirements under applicable law and the Restated Certificate of Incorporation and 

these By-Laws, any proposal by a shareholder, other than a nomination, must constitute a 

proper matter for shareholder action. To be timely, the Shareholder Notice must be received 

by the Secretary of the Company at the principal executive office of the Company not less 

than ninety (90) nor more than one hundred and twenty (120) days prior to the first 

anniversary date of the annual meeting for the preceding year; provided, however, that if 

(and only if) the annual meeting is not scheduled to be held within a period that commences 

thirty (30) days before such anniversary date and ends thirty (30) days after such 

anniversary date (an annual meeting date outside such period being referred to herein as an 

“Other Meeting Date”), the Shareholder Notice shall be given in the manner provided 

herein by the later of the close of business on (i) the date ninety (90) days prior to such 

Other Meeting Date or (ii) the tenth day following the date such Other Meeting Date is first 

publicly announced or disclosed. 

(c) To be in proper written form, the Shareholder Notice must contain all of the 



 

 -9- 

 

(iv) a complete and accurate description of all equity securities and debt 

instruments, whether held in the form of loans or capital market instruments, of the 

Company or any of its subsidiaries owned beneficially or of record by all Interested 

Persons, including the dates such securities or instruments were acquired and the 

investment intent of such acquisition;  

(v)  a complete and accurate description of any hedging, derivative or other 



 

 -10- 

 

is otherwise required pursuant to Section 14 of the Exchange Act (or pursuant to 

any law or statute replacing such section) and the rules and regulations promulgated 

thereunder;  

(xii) a representation from the shareholder giving the Shareholder Notice as 

to whether the shareholder or any other Interested Person intends or is part of a 

group which intends (A) to deliver a proxy statement to and/or form of proxy with 

holders of at least the percentage of the Company’s outstanding capital stock 

required to approve or adopt the proposal or nominate or elect a director, (B) 

otherwise to solicit proxies in support of such proposal or nomination or election 

of a director, and/or (C) to solicit proxies in support of any proposed nominee in 

accordance with Rule 14a-19 promulgated under the Exchange Act; and  

(xiii) a representation that the shareholder giving the Shareholder Notice is 

a holder of record of stock of the Company that would be entitled to vote at the 

meeting and intends to appear in person or by proxy at the meeting to propose the 

matter set forth in the Shareholder Notice and an acknowledgment that if the 

shareholder, or a qualified representative thereof, does not appear to present such 

proposal or nominate such person at such meeting, the Company need not present 
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standards contemplated by Item 407(a) of Regulation S-K (or the 

corresponding provisions of any successor regulation), the rules and 

regulations of the primary stock exchange upon which the Company’s 

securities are traded and the Company’s Director Independence Standards 

as most recently published on its website, including those applicable to a 

director’s service on the audit committee, compensation committee and any 

other committees of the Board of Directors (the “Independence Standards”), 

or that could be material to a reasonable shareholder’s understanding of the 

independence, or lack thereof, of such nominee; 

 a representation and warranty that the candidacy or, if elected, 

Board membership of each nominee would not violate applicable state or 
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to Rule 14a-19(b) promulgated under the Exchange Act with respect to any proposed 

nominee and (ii) subsequently fails to comply with the requirements of Rule 14a-19(a)(2) 

or Rule 14a-19(a)(3) promulgated under the Exchange Act (or fails to timely provide 

reasonable evidence sufficient to satisfy the Company that such shareholder has met the 

requirements of Rule 14a-19(a)(3) promulgated under the Exchange Act in accordance 

with the following sentence), then the nomination of each such proposed nominee shall be 

disregarded, notwithstanding that proxies or votes in respect of the election of such 

proposed nominees may have been received by the Company (which proxies and votes 

shall be disregarded). Upon request by the Company, if any shareholder or other Interested 

Person provides notice pursuant to Rule 14a-19(b) promulgated under the Exchange Act, 

such shareholder or Interested Person shall deliver to the Company, no later than five 

business days prior to the applicable meeting, reasonable evidence that it has met the 

requirements of Rule 14a-19(a)(3) promulgated under the Exchange Act. 

(e) Notwithstanding anything in this Section 8 to the contrary, in the event that the 

number of directors to be elected to the Board of Directors of the Company at the next 

annual meeting is increased and either all of the nominees for director at the next annual 

meeting or the size of the increased Board of Directors is not publicly announced or 

disclosed by the Company at least one hundred (100) days prior to the first anniversary of 

the preceding year’s annual meeting, a Shareholder Notice shall also be considered timely 

hereunder, but only with respect to nominees for any new positions created by such 

increase, if it shall be received by the Secretary of the Company at the principal executive 

office of the Company not later than the close of business on the tenth day following the 

first date all of such nominees or the size of the increased Board of Directors shall have 

been publicly announced or disclosed. 

(f) For any matter to be brought properly before any special meeting of 

shareholders, the matter must be set forth in the Company’s notice of the meeting. Business 
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(g) Any shareholder directly or indirectly soliciting proxies from other shareholders 

in respect of any nomination or other proposal must use a proxy card color other than white, 

which shall be reserved for the exclusive use by the Board of Directors. 

(h) For purposes of these By-Laws, a matter shall be deemed to have been “publicly 

announced or disclosed” if such matter is disclosed in a press release reported by the Dow 

Jones News Service, Associated Press or a comparable national news or wire service or in 

a document publicly filed by the Company with the SEC. 

(i) In no event shall the adjournment of an annual meeting or special meeting or the 

postponement of any meeting that does not require a change in the record date for such 

meeting, or any announcement thereof, commence a new period for the giving of notice as 

provided in this Section 8. This Section 8 shall not (i) affect the rights of shareholders to 

request inclusion of proposals made pursuant to Rule 14a-8 under the Exchange Act or (ii) 

apply to the election of directors selected by or pursuant to the provisions of Article 

FOURTH, Section 3 of the Restated Certificate of Incorporation relating to the rights of 

the holders of any class or series of stock of the Company having a preference over the 

common stock as to dividends or upon liquidation to elect directors under specified 

circumstances. 

(j) The person presiding at any meeting of shareholders, in addition to making any 

other determinations that may be appropriate to the conduct of the meeting, shall have the 

power and duty to determine whether notice of nominees and other matters proposed to be 

brought before a meeting has been duly given in the manner provided in this Section 8 and, 

if not so given, shall direct and declare at the meeting that such nominees and other matters 

are out of order and shall not be considered. Notwithstanding the foregoing provisions of 

this Section 8, if the shareholder or a qualified representative of the shareholder does not 

appear in person or, in the case of a virtual-only meeting solely by means of remote 

communication, by means of remote communication, at the annual or special meeting of 

shareholders of the Company to present any such nomination, or make any such proposal, 

such nomination or proposal shall be disregarded, notwithstanding that proxies in respect 

of such vote may have been received by the Company. 

Section 9. Conduct of Meetings. The Board of Directors of the Company may adopt by 

resolution such rules, regulations and procedures for the conduct of meetings of shareholders as it 

shall deem appropriate. Except to the extent inconsistent with applicable law and such rules and 

regulations adopted by the Board of Directors, the presiding person of each meeting of 

shareholders shall have the right and authority to prescribe such rules, regulations and procedures 

and to do all such acts, including causing an adjournment of such meeting, as, in the judgment of 

such presiding person, are appropriate. Such rules, regulations or procedures, whether adopted by 

the Board of Directors or prescribed by the presiding person of the meeting, may include, without 

limitation, the following: (a) the establishment of an agenda or order of business for the meeting, 

including fixing the time for opening and closing the polls for voting on each matter; (b) rules and 

procedures for maintaining order at the meeting and the safety of those present; (c) limitations on 
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limitations on the time allotted to questions or comments by participants; (f) the removal of any 

shareholder or any other individual who refuses to comply with the meeting rules, regulations or 

procedures as set forth by the Board of Directors or the presiding person; and (g) the determination 

and declaration that a matter, business or nomination was not properly brought before the meeting. 

Unless, and to 
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Section 11 and any solicitation materials or related information with respect to a 

Nominee. 

For purposes of this Section 11, any determination to be made by the Board of 

Directors may be made by the Board of Directors, a committee of the Board of Directors 

or any officer of the Company designated by the Board of Directors or a committee of the 

Board of Directors, and any such determination shall be final and binding on the Company, 

any Eligible Holder, any Nominating Shareholder, any Nominee and any other person so 

long as made in good faith (without any further requirements). The chair of any annual 

meeting of shareholders, in addition to making any other determinations that may be 

appropriate to the conduct of the meeting, shall have the power and duty to determine 

whether a Nominee has been nominated in accordance with the requirements of this Section 

11 and, if not so nominated, shall direct and declare at the meeting that such Nominee shall 

not be considered. 

(b) Maximum Number of Nominees. 

(i) The Company shall not be required to include in its proxy statement for 

an annual meeting of shareholders more Nominees than that number of individuals 

as is equal to the greater of (i) two or (ii) 20% of the total number of directors of 

the Company on the last day on which a Nomination Notice may be submitted 

pursuant to this Section 11 (rounded down to the nearest whole number) (such 

greater number, the “Maximum Number”). The Maximum Number for a particular 

annual meeting shall be reduced by the number of: (1) Nominees whom the Board 

of Directors itself nominates for election at such annual meeting; (2) Nominees who 

cease to satisfy, or Nominees of Nominating Shareholders that cease to satisfy, the 

eligibility requirements in this Section 11, as determined by the Board of Directors; 

(3) Nominees whose nomination is withdrawn by the Nominating Shareholder or 

who become unwilling to serve on the Board of Directors; (4) the number of 

incumbent directors who had been Nominees with respect to any of the preceding 

two annual meetings of shareholders and whose reelection at the upcoming annual 

meeting is being recommended by the Board of Directors; (5) the number of 

director candidates for which the Company shall have received one or more notices 

that a shareholder intends to nominate director candidates at the annual meeting of 

shareholders pursuant to Section 8 of this Article II; and (6) the number of director 

candidates who will be included in the Company’s proxy materials with respect to 

the annual meeting as an unopposed (by the Company) nominee pursuant to any 

agreement, arrangement or other understanding with any shareholder or group of 

shareholders (other than any such agreement, arrangement or understanding entered 

into in connection with an acquisition of shares of capital stock of the Company, 

by such shareholder or group of shareholders, from the Company). If one or more 

vacancies for any reason occurs on the Board of Directors after the deadline for 

submitting a Nomination Notice as set forth in Section 11(d) hereof but before the 

date of the annual meeting, and the Board of Directors resolves to reduce the size 

of the Board of Directors in connection therewith, then the Maximum Number shall 
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(ii) If the number of Nominees pursuant to this Section 11 for any annual 

meeting of shareholders exceeds the Maximum Number then, promptly upon notice 

from the Company, each Nominating Shareholder in turn will select one Nominee 

for inclusion in the proxy statement until the Maximum Number is reached, going 

in order of the amount (largest to smallest) of the ownership position as disclosed 

in each Nominating Shareholder’s Nomination Notice, with the process repeated if 

the Maximum Number is not reached after each Nominating Shareholder has 

selected one Nominee. If, after the deadline for submitting a Nomination Notice as 

set forth in Section 11(d) hereof, a Nominee or Nominating Shareholder ceases to 

satisfy the eligibility requirements in this Section 11, as determined by the Board 

of Directors, a Nominating Shareholder withdraws its nomination of a Nominee or 

a Nominee becomes unwilling to serve on the Board of Directors, whether before 

or after the mailing or other distribution of the definitive proxy statement, then the 

nomination of the applicable Nominee(s) shall be disregarded, and the Company: 

(1) shall not be required to include in its proxy statement or on any ballot or form 

of proxy the disregarded Nominee(s) or any successor or replacement nominee(s) 

proposed by the Nominating Shareholder or by any other Nominating Shareholder 

and (2) may otherwise communicate to its shareholders, including without 

limitation by amending or supplementing its proxy statement or ballot or form of 

proxy, that the disregarded Nominee(s) will not be included as a nominee in the 

proxy statement or on any ballot or form of proxy and will not be voted on at the 

annual meeting. 

(c) Eligibility of Nominating Shareholder. 

(i) An “Eligible Holder” is a person who has either (1) been a record holder 

of the shares of common stock used to satisfy the eligibility requirements in this 

Section 11(c) continuously for the three-year period specified in Section 11(c)(ii) 

hereof or (2) provides to the Secretary of the Company, within the time period 

referred to in Section 11(d) hereof, evidence of continuous ownership of such 

shares for such three-year period from one or more securities intermediaries in a 

form that the Board of Directors determines would be deemed acceptable for 

purposes of a shareholder proposal under Rule 14a-8(b)(2) under the Exchange Act 

(or any successor rule). 

(ii) An Eligible Holder or group of up to 20 Eligible Holders may submit a 

nomination in accordance with this Section 11 only if the person or group (in the 

aggregate) has owned at least the Minimum Number (as defined below) of shares 

of the Company’s common stock continuously throughout the three-year period 

preceding and including the date of submission of the Nomination Notice, and 

continues to own at least the Minimum Number through the date of the annual 

meeting. Two or more funds that are (x) under common management and 

investment control, (y) under common management and funded primarily by a 

single employer or (z) a “group of investment companies,” as such term is defined 

in Section 12(d)(1)(G)(ii) of the Investment Company Act of 1940, as amended, 

shall be treated as one Eligible Holder if such Eligible Holder shall provide together 

with the Nomination Notice documentation reasonably satisfactory to the Board of 
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Directors that demonstrates that the funds meet the criteria set forth in (x), (y) or 

(z) hereof. For the avoidance of doubt, in the event of a nomination by a group of 

Eligible Holders, any and all requirements and obligations for an individual Eligible 

Holder that are set forth in this Section 11, including the minimum holding period, 

shall apply to each member of such group; provided, however, that the Minimum 

Number shall apply to the ownership of the group in the aggregate. Should any 

shareholder cease to satisfy the eligibility requirements in this Section 11, as 

determined by the Board of Directors, or withdraw from a group of Eligible Holders 

at any time prior to the annual meeting of shareholders, the group of Eligible 

Holders shall be deemed only to own the shares held by the remaining members of 

the group. 

(iii) The “Minimum Number” of shares of the Company’s common stock 

means 3% of the number of outstanding shares of common stock as of the most 

recent date for which such amount is given in any filing by the Company with the 

SEC prior to the submission of the Nomination Notice. 

(iv) For purposes of these By-Laws, a person “owns” only those 

outstanding shares of the Company as to which such person possesses both: (A) the 

full voting and investment rights pertaining to the shares; and (B) the full economic 

interest in (including the opportunity for profit and risk of loss on) such shares; 

provided that the number of shares calculated in accordance with clauses (A) and 

(B) of this Section 11(c)(iv) shall not include any shares: (1) purchased or sold by 

such person or any of its affiliates in any transaction that has not been settled or 

closed, (2) sold short by such person, (3) borrowed by such person or any of its 

affiliates for any purpose or purchased by such person or any of its affiliates 

pursuant to an agreement to resell or subject to any other obligation to resell to 

another person, or (4) subject to any option, warrant, forward contract, swap, 

contract of sale, other derivative or similar agreement entered into by such person 

or any of its affiliates, whether any such instrument or agreement is to be settled 

with shares or with cash based on the notional amount or value of outstanding 

shares of the Company, in any such case which instrument or agreement has, or is 

intended to have, the purpose or effect of: (x) reducing in any manner, to any extent 

or at any time in the future, such person’s or any of its affiliates’ full right to vote 

or direct the voting of any such shares, and/or (y) hedging, offsetting, or altering to 

any degree, gain or loss arising from the full economic interest of such shares by 

such person or any of its affiliates. A person “owns” shares held in the name of a 

nominee or other intermediary so long as such person retains the right to instruct 

how the shares are voted with respect to the election of directors and possesses the 

full economic interest in the shares. A person’s ownership of shares shall be deemed 

to continue during any period in which such person has delegated any voting power 

by means of a proxy, power of attorney, or other similar instrument or arrangement 

that is revocable at any time by such person. A person’s ownership of shares shall 

be deemed to continue during any period in which such person has loaned such 

shares provided that such person has the power to recall such loaned shares on five 

business days’ notice and continues to hold such shares through the date of the 

annual meeting. The terms “owned,” “owning” and other variations of the word 
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“own” shall have correlative meanings. Whether outstanding shares of the 

Company are “owned” for purposes of these By-Laws shall be determined by the 

Board of Directors. 

(v) No Eligible Holder shall be permitted to be in more than one group 

constituting a Nominating Shareholder, and if any Eligible Holder appears as a 

member of more than one group, it shall be deemed to be a member of the group 

that has the largest ownership position as reflected in the Nomination Notice. 

(d) Nomination Notice. To nominate a Nominee, the Nominating Shareholder 

must, no earlier than 150 calendar days and no later than 120 calendar days before the 

anniversary of the date that the Company mailed its proxy statement for the prior year’s 

annual meeting of shareholders, submit to the Secretary of the Company at the principal 

executive office of the Company all of the following information and documents 

(collectively, the “Nomination Notice”); provided, however, that if (and only if) the annual 

meeting is not scheduled to be held within a period that commences 30 days before such 

anniversary date and ends 30 days after the anniversary of the prior year’s meeting date (an 

annual meeting date outside such period being referred to herein as an “Other Meeting 

Date”), the Nomination Notice shall be given in the manner provided herein by the later of 

the close of business on the date that is 180 days prior to such Other Meeting Date or the 

tenth day following the date such Other Meeting Date is first publicly announced or 

disclosed: 

(i) A copy of the Schedule 14N (or any successor form) relating to each 

Nominee, completed and filed with the SEC by the Nominating Shareholder as 

applicable, in accordance with rules promulgated under the Exchange Act; 

(ii) the written consent of each Nominee to being named in the Company’s 

proxy statement, form of proxy and ballot as a nominee and to serving as a director, 

if elected; 

(iii) A written notice, in a form deemed satisfactory by the Board of 

Directors, of the nomination of each Nominee that includes the following additional 

information, agreements, representations and warranties by the Nominating 

Shareholder (including, in the case of a Nominating Shareholder comprised of a 

group of Eligible Holders, by each Eligible Holder in such group): 

(1) the information required with respect to the nomination of 

directors pursuant to Section 8(c)(i)–(xivre
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(A) does not have any direct or indirect relationship with the 

Company that would cause the Nominee to be considered not 

independent under the Independence Standards; and 

(B) meets the audit committee and compensation committee 

independence requirements under the Independence Standards; 

(C) is a “non-employee director” for the purposes of Rule 

16b-3 under the Exchange Act (or any successor rule); and 

(D) is not and has not been subject to any event specified in 
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(10) a representation and warranty that the Nominating Shareholder 

has not nominated and will not nominate for election to the Board of 

Directors at the annual meeting any person other than the Nominee(s) being 

nominated pursuant to this Section 11; 

(iv) An executed agreement, in a form deemed satisfactory by the Board of 

Directors, pursuant to which the Nominating Shareholder (and, in the case of a 

Nominating Shareholder comprised of a group of Eligible Holders, each Eligible 

Holder in such group) agrees: 

(1) to comply with all applicable laws, rules and regulations in 

connection with the nomination, solicitation and election; 

(2) to file any written solicitation with the Company’s shareholders 

relating to one or more of the Company’s directors or director nominees or 

any Nominee with the SEC, regardless of whether any such filing is required 

under rule or regulation or whether any exemption from filing is available 

for such materials under any rule or regulation; 

(3) to assume all liability stemming from an action, suit or 

proceeding concerning any actual or alleged legal or regulatory violation 

arising out of any communication by the Nominating Shareholder or any of 

its Nominees with the Company, its shareholders or any other person in 

connection with the nomination or election of directors, including, without 

limitation, the Nomination Notice; 

(4) to indemnify and hold harmless (jointly with all other Eligible 

Holders in a group, in the case of an Eligible Holder in such group) the 

Company and each of its directors, officers and employees individually 

against any liability, loss, damages, expenses or other costs (including 

attorneys’ fees) incurred in connection with any threatened or pending 

action, suit or proceeding, whether legal, administrative or investigative, 

against the Company or any of its directors, officers or employees arising 

out of or in connection with (1) the Nominating Shareholder’s nomination 

and/or efforts to elect its Nominee(s) pursuant to this Section 11 or (2) a 

failure or alleged failure of the Nominating Shareholder or any of its 

Nominee(s) to comply with, or any breach or alleged breach of, its or their 

obligations, agreements or representations under this Section 11;  

(5) in the event that any information included in the Nomination 

Notice, or any other communication by the Nominating Shareholder 

(including, in the case of a Nominating Shareholder comprised of a group 

of Eligible Holders, with respect to any Eligible Holder in such group), with 

the Company, its shareholders or any other person in connection with the 

nomination or election ceases to be true and accurate in all material respects 

(or omits a material fact necessary to make the statements made not 

misleading), or that the Nominating Shareholder (including, in the case of a 
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information and documents referred to in this Section 11(d) (other than such information 

and documents contemplated to be provided after the date the Nomination Notice is 

provided) have been received by the Secretary of the Company. If requested by the 

Company, any supplemental information required under this Section 11(d) must be provided 

by the Nominating Shareholder within ten business days after it has been requested by the 

Company. 

A Nominating Shareholder providing a Nomination Notice under this 

Section 11 must update such notice, if necessary, so that the information provided or 

required to be provided in such notice shall continue to be true and correct (A) as of the 

record date for the meeting and (B) as of the date that is ten business days prior to the 

meeting (or any adjournment or postponement thereof), and such update must be received 

by the Secretary of the Company at the principal executive office of the Company no later 

than five business days after the record date for such meeting (in the case of an update 

required to be made as of the record date) and no later than five business days prior 
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vacancy not resulting from an increase in the number of directors shall have the same remaining 

term as that of his predecessor. 

Section 4. Organization Meeting. Immediately after each annual meeting of the 

shareholders or special meeting held in lieu thereof, the newly elected Board of Directors, if a 

quorum is present, shall hold an organization meeting for the purpose of electing officers and 

transacting any other business. Notice of such meeting need not be given. If, for any reason, said 

organization meeting is not held at such time, a special meeting for such purpose shall be held as 

soon thereafter as practicable. 

Section 5. Regular Meetings. Regular meetings of the Board of Directors for the 

transaction of any business may be held without notice at such times and places either within or 

without the State of Delaware, or, in the case of virtual-only meetings, at no physical place but 

instead solely by means of remote communication, as may be determined by the Board of 

Directors. 

Section 6. Special Meetings. Special meetings of the Board of Directors may be held at any 

time and place or solely by means of remote communication upon call by the Chair of the Board 

of Directors, the Chief Executive Officer, or a majority of the directors. Notice of each such 

meeting shall be given to each director by letter, e-mail, other electronic message, telephone or in 

person not less than two (2) days prior to such meeting; provided, however, that such notice shall 

be deemed to have been waived by the directors attending or voting at any such meeting, without 

protesting the lack of proper notice, and may be waived in writing by any director either before or 

after such meeting. Unless otherwise indicated in the notice thereof, any business may be 

transacted at such meeting. 

Section 7. Quorum. At all meetings of the Board of Directors a majority of the directors in 

office at the time shall constitute a quorum for the transaction of business, but in no case shall such 

quorum be less than one-third of the total authorized number of directors. The vote of a majority 

of the directors present at a meeting at which a quorum is present shall be the act of the Board of 

Directors unless the Restated Certificate of Incorporation or these By-Laws shall require a vote of 

a greater number. In case at any meeting of the Board of Directors a quorum shall not be present, 

the members of the Board of Directors present may adjourn the meeting from time to time until a 

quorum shall be present. 

Section 8. 
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consent thereto in writing or by electronic transmission, and the consent or consents are filed with 

the minutes of proceedings of the Board of Directors or such committee in the same paper or 

electronic form as the minutes are maintained. 

Section 10. Compensation. If so determined by the Board of Directors, all or any 

members of the Board of Directors or of any committee of the Board of Directors who are not 

Company employees shall be compensated for their services in such capacities either a fixed sum 

for attendance at each meeting of the Board of Directors or of such committee or such other 

amount as may be determined from time to time by the Board of Directors. Compensation may 

be paid in cash and in the Company’s stock and stock equivalents. Directors may be reimbursed 

for expenses reasonably incurred by them in attending such meetings. 

ARTICLE IV. 

Committees. 

Subject to the Restated Certificate of Incorporation, the Board of Directors may, by 

resolution or resolutions passed by a majority of the whole Board of Directors, designate or 

eliminate one or more committees, each committee to consist of one or more of the directors of 

the Company. Subject to the Restated Certificate of Incorporation, the Board of Directors may 

designate one or more members as alternate members of any committee, who may replace any 

absent or disqualified member at any meeting of the committee. Subject to the Restated Certificate 

of Incorporation, any such committee, to the extent provided in said resolution or resolutions of 

the Board of Directors and to the extent permitted by Delaware law shall have and may exercise 

the powers of the Board of Directors in the management of the business and affairs of the 

Company, and may have power to authorize the seal of the Company to be affixed to all papers 

which may require it. Subject to the Restated Certificate of Incorporation, such committee or 

committees shall have such name or names as may be determined from time to time by resolution 

adopted by the Board of Directors. Unless otherwise provided in the resolution of the Board of 

Directors designating the committees, a committee may create one or more subcommittees, each 

subcommittee to consist of one or more members of the committee, and delegate to a subcommittee 

any or all of the powers and authority of the committee. 

Subject to the Restated Certificate of Incorporation, unless the Board of Directors 

otherwise provides, each committee designated by the Board of Directors may adopt, amend and 



 

 -28- 

 

ARTICLE V. 

Officers. 

Section 1. Officers Designated. Subject to the Restated Certificate of Incorporation, the 

officers of the Company shall be elected by the Board of Directors at their organization meeting 

or any other meeting. Subject to the Restated Certificate of Incorporation, the Board of Directors 

shall elect the officers of the Company and the Board of Directors which may include a Chair of 

the Board of Directors, Lead Independent Director, President, and one or more Vice Presidents 

(any one or more of whom may be designated as Executive Vice Presidents, or as Senior Vice 

Presidents or by any other designations). In addition thereto, the officers shall include a Controller 

or Principal Accounting Officer, a General Counsel, a Secretary and a Treasurer. In its discretion, 

the Board of Directors may elect one or more Assistant Secretaries and Assistant Treasurers and 

any other additional officers. Subject to the Restated Certificate of Incorporation, the Chair of the 

Board of Directors shall be elected from among the directors. The other officers may but need not 

be elected from among the directors. Any two offices may be held by the same person, but in any 

case where the action of more than one officer is required no one person shall act in more than one 

capacity.  

Section 2. Tenure of Office. Subject to the Restated Certificate of Incorporation, unless 

otherwise provided in the resolution of the Board of Directors electing any officer, the officers of 
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modify from time to time an organization plan defining the respective duties and functions of the 

officers of the Company. 

Section 4. Chair of the Board; Vice Chair of the Board. The Chair of the Board of Directors 

or, in his or her absence, the Vice Chair of the Board of Directors shall preside at meetings of the 

shareholders and of the Board of Directors. 

Section 5. Chief Executive Officer. Subject to the Restated Certificate of Incorporation, the 

Chief Executive Officer shall be as the Board of Directors so designates, and he or she shall have 

general responsibility for the major functions of the business of the Company and shall initiate and 

develop broad Company policies. 

Section 6. President; Vice Presidents. In the absence or disability of the Chief Executive 

Officer, the President shall perform the Chief Executive Officer’s duties. In the absence or 

disability of the Chief Executive Officer and the President, the Vice Presidents, in the order 

designated by the Board of Directors, shall perform the Chief Executive Officer’s duties. If so 

determined by the Board of Directors, one Vice President may be designated as manager of specific 

sectors, divisions, districts or such other unit or as being in charge of specific functions, and other 

Vice Presidents as managers of specified divisions or as being in charge of specified functions. 

Section 7. Lead Independent Director. A majority of the independent directors of the Board 

of Directors may elect from among the independent directors a Lead Independent Director. The 

Lead Independent Director may be removed as a Lead Independent Director by vote of a majority 

of the independent directors of the Board of Directors. For purposes of this Section 7, an 

“independent director” is a director that is independent under the Independence Standards. 

Section 8. 
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Section 11. Compensation. Subject to the Restated Certificate of Incorporation, the Board 

of Directors is authorized to determine, or to provide the method of determining, or to empower a 

committee of its members to determine, the compensation of all officers. 

Section 12. Bond. If so requested and authorized by the Board of Directors, the Company 

shall furnish a fidelity bond in such sum and with such security as the Board of Directors may 

require. 

Section 13. Signing Checks and Other Instruments. The Board of Directors is authorized 

to determine or provide the method of determining the manner in which deeds, contracts and other 

obligations and instruments of the Company shall be signed. However, persons doing business 

with the Company shall be entitled to rely upon the action of the Chair of the Board of Directors, 

the President, any Vice President, the Secretary, the Treasurer, the Controller or Principal 

Accounting Officer or General Counsel in executing contracts and other obligations and 

instruments, of the Company as having been duly authorized. The Board of Directors of the 

Company is authorized to designate or provide the method of designating depositaries of the funds 

of the Company and to determine or provide the method of determining the manner in which 

checks, notes, bills of exchange and similar instruments shall be signed, countersigned or endorsed. 

ARTICLE VI. 

Indemnification of Directors and Officers. 

(a) The Company shall indemnify to the full extent permitted by law any person 

made or threatened to be made a party to any threatened, pending or completed action, suit 

or proceeding, whether civil, criminal, administrative or investigative (a “Proceeding”), by 

reason of the fact that such person is or was a director or officer of the Company, is or was 

a director, officer, trustee, member, shareholder, partner, incorporator or liquidator of a 

Subsidiary of the Company, or serves or served at the request of the Company as a director, 

officer, trustee, member, shareholder, partner, incorporator or liquidator of or in any other 

capacity for any other enterprise (each, an “Indemnitee”) against all expenses, judgments, 
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the request of the Company as a director, officer, trustee, member, shareholder, partner, 

incorporator or liquidator of or in any other capacity for any other enterprise, shall survive 
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do everything necessary to secure such rights, including the execution of such documents 

necessary to enable the Company to effectively bring suit to enforce such rights. 

(f) To the extent authorized from time to time by the Board of Directors, the 

Company may provide to (i) any one or more employees and other agents of the Company, 

(ii) any one or more officers, employees and other agents of any Subsidiary and (iii) any 

one or more directors, officers, employees and other agents of any other enterprise, rights 

of indemnification and to receive payment or reimbursement of expenses, including 

attorneys’ fees, that are similar to the rights conferred in this Article VI on directors and 

officers of the Company or any Subsidiary or other enterprise. Any such rights shall have 

the same force and effect as they would have if they were conferred in this Article VI. 

(g) In case any provision in this Article VI shall be determined at any time to be 

unenforceable in any respect, the other provisions shall not in any way be affected or 

impaired thereby, and the affected provision shall be given the fullest possible enforcement 

in the circumstances, it being the intention of the Company to afford indemnification and 

advancement of expenses to its directors and officers, acting in such capacities or in the 

other capacities mentioned herein, to the fullest extent permitted by law. 

(h) Nothing in this Article VI shall limit the power of the Company or the Board of 

Directors to provide rights of indemnification and to make payment and reimbursement of 

expenses, including attorneys’ fees, to directors, officers, employees, agents and other 

persons otherwise than pursuant to this Article VI. 

ARTICLE VII. 

Corporate Seal. 

The corporate seal, circular in form, shall have inscribed thereon the name of the Company 

and the words “Corporate Seal--Delaware.” 

ARTICLE VIII. 

Record Dates. 

The Board of Directors may close the stock transfer books of the Company for a period not 

exceeding sixty (60) days preceding the date of any meeting of the shareholders, or the date for 

the payment of any dividend, or the date for the allotment of rights, or the date when any change 

or conversion or exchange of shares shall go into effect; provided, however, that in lieu of closing 

the stock transfer books as aforesaid, the Board of Directors may fix in advance a date, not 

exceeding sixty (60) days preceding the date of any meeting of shareholders, or the date for the 

payment of any dividend, or the date for the allotment of rights, or the date when any change or 

conversion or exchange of shares shall go into effect, as a record date for the determination of the 

shareholders entitled to notice of, and to vote at, any such meeting and any adjournment thereof, 

or entitled to receive payment of any such dividend, or to any such allotment of rights, or to 

exercise the rights in respect of any such change, conversion or exchange of shares, and in such 

case such shareholders, and only such shareholders as shall be shareholders of record on the date 

so fixed, shall be entitled to such notice of, and to vote at, such meeting and any adjournment 

thereof, or to receive payment of such dividend or to receive such allotment of rights or to exercise 

such rights as the case may be, notwithstanding any transfer of any shares on the books of the 
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Company after any such record date fixed as aforesaid; provided, further, that if no such date has 

been fixed by the Board of Directors then such date shall be (a) the close of business on the day 

next preceding the day on which notice is given, or, if notice is waived, at the close of business on 
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altered in any respect in whole or in part, by the affirmative vote of the majority of the directors 

then comprising the Board of Directors. 

ARTICLE XII. 

Exclusive Forum for Certain Actions. 

(a) Unless the Company consents in writing to the selection of an alternative forum, 

the sole and exclusive forum for (i) any derivative action or proceeding brought on behalf 

of the Company, (ii) any action asserting a claim of breach of fiduciary duty owed by any 

director or officer or other employee of the Company to the Company or the Company’s 

shareholders, (iii) any action asserting a claim against the Company or any director or 

officer or other employee of the Company arising pursuant to any provision of the DGCL 


